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e M.KINSELLA Helen, The Image Before the Weapon: A Critical History of the Distinction Between
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Introductory text

Quialified as “cardinal” and “intransgressible”, [1] the principle of distinction is the cornerstone of International
Humanitarian Law (IHL). One must know who and what may be targeted and who and what may not, and
what protection to afford depending on the category which a person belongs to. Indeed, the basic axiom
underlying IHL, i.e. that even in an armed conflict the only acceptable action is to weaken the military
potential of the enemy, implies that IHL has to define who that potential is deemed to comprise and who,
therefore, may be attacked and participate directly in the hostilities, but may not be punished for such

participation under ordinary domestic law. Under the principle of distinction, all involved in the armed conflict
must distinguish between the persons thus defined (the combatants) and civilians. Combatants must

distinguish themselves (i.e., allow their enemies to identify them) from all other persons (civilians), who may
not be attacked nor directly participate in the hostilities.

The dividing line between the two categories has developed over time, reflecting the conflicting interests
between, on the one hand, powerful, well-equipped States that wanted a strict definition of clearly identified
combatants, and, on the other, weaker States that wanted to retain the option to use additional human
resources flexibly and thereby continue the hostilities even when their territory was under enemy control,
which is practically impossible if combatants have to identify themselves permanently. The IHL of non-
international armed conflicts does not even refer explicitly to the concept of combatants, mainly because
States do not want to confer on anyone the right to fight government forces. Nevertheless, in such conflicts

as well, a distinction must exist if IHL is to be respected: civilians can and will only be respected if
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government soldiers and rebel fighters can expect those looking like civilians not to attack them. [2] In this
respect, we are of the view that if IHL applicable in NIACs fails to define ‘civilians’, the latter should be

defined by opposition to individuals who engage in acts of hostility.

Today, the axiom itself is challenged by reality on the ground, in particular by the increasing “civilianization of
armed conflicts”, a notion that is discussed in more detail below. If everyone who is not a combatant is a
civilian, in many asymmetric conflicts the enemy consists exclusively of civilians. Even if, in non-international
armed conflicts, members of an armed group with a “continuous combat function”, according to the
terminology proposed by the ICRC, are not to be considered as civilians, [3] it is in practice very difficult to
distinguish them from the civilian population. Furthermore, private military and security companies, whose
members are usually not combatants, are increasingly present in conflict areas. On all these issues of
“civilianization”, the concept of direct participation in hostilities is crucial, because civilians lose their
protection against attacks while they so participate and may therefore be treated in this respect like
combatants. The ICRC has issued an interpretive guidance to clarify this concept, [4] but some elements in it

have sparked controversy.

“Civilianization” is not the only phenomenon challenging the principle of distinction. First, everyone - without
any distinction - in the power of a party benefits from fundamental guarantees of human treatment. Second,
some States have adopted the concept of ‘unlawful combatants’, according to which these persons who
directly participate in hostilities, when they have no right to do so, are neither civilians, and therefore are not
protected by Geneva Convention IV, neither combatants, and therefore not protected by Geneva Convention
Il (see relevant chapter). Third, there is a tendency in an increasing number of asymmetric IACs, and even
more in NIACs, for members of armed groups not to distinguish themselves from the civilian population. This
leads some authors to even contend that the principle of distinction cannot realistically be applied in NIACs
because in such conflicts non-State armed groups in particular rely on ordinary civilians for certain tasks.
Fourth, if the aim of the conflict is “ethnic cleansing”, the parties will logically and of necessity attack civilians
and not combatants. If some fighters’ aim is no longer to achieve victory, but rather to earn a living — by
looting or controlling certain economic sectors — they will logically attack defenceless civilians instead of
combatants. Finally, if the aim of a party is to change the enemy country’s regime without defeating its army
or occupying its territory, it may be tempted to pressure the enemy civilian population into overthrowing its
own government. If the pressure takes the form of attacks or starvation tactics, it constitutes a violation

of IHL. In any event, the effectiveness of such methods is doubtful. Indeed, experience shows that, when

confronted with such constraints, the population tends to support its government rather than foment rebellion.
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e MELZER Nils, “The principle of distinction under international humanitarian law”, in MELZER Nils,

Targeted killing in international law, Oxford, OUP, pp. 360-367.
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Further reading:

e MELZER Nils, Targeted Killing in International Law, Oxford, OUP, 2008, 468 pp.

e STERN Orly, Gender, Conflict and International Humanitarian Law: A critique of the ‘principle of
distinction', New York, Routledge, 2018, 252 pp.

e WARD Christopher, “Distinction: The Application of the Additional Protocols in the Theatre of War”,
in Asia-Pacific Yearbook of International Humanitarian Law, Vol. 2 (2006), 2007, pp. 36-45.

l. Activities, Il. Rights, lll. Punishable, IV. Protection

DEFINITION AND CHARACTERISTICS OF CIVILIANS AND COMBATANTS

Civilians Combatants

= members of armed forces lato sensu (for a
= all persons other than combatants definition, see infra, Combatants and POWSs, |.
Who is a combatant?)

I. Activities

Do not take a direct part in hostilities Take a direct part in hostilities

Il. Rights

Do not have the right to take a direct part in Have the right to take a direct part in

hostilities (but have the right to be respected) hostilities (but have the obligation to observe IHL)
[ll. Punishable

May not be punished for their mere participation in
May be punished for their mere participation in hostilities hostilities (See infra Combatants and POWs, .
Treatment of prisoners of war)

IV. Protection
(Relativity of the difference: everyone in enemy hands is
protected.)
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Civilians Combatants

Are protected when they no longer participate:

o — if they have fallen into the power of the
Are protected because they do not participate: _
enemy (See infra Combatants and POWs, lIl.
Treatment of prisoners of war)
— as civilians in the hands of the enemy (See infra _ _ _ _
— if wounded, sick or shipwrecked (See infra

Civilian Population, Il. Protection of civilians against _
Wounded and Sick)

arbitrary treatment and IV. Special rules on occupied

territories
) — if parachuting out of an aircraft in distress (See

_ _ P 1, Art. 42)
— against attacks and effects of hostilities (See infra,

Conduct of Hostilities, Il. The protection of the civilian _
_ _ o — are protected against some means and
population against the effects of hostilities) S ]
methods of warfare even while fighting (See infra
Conduct of Hostilities, Ill. Means and methods of

warfare)
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International Armed Conflicts”, in BERUTO Gian Luca (ed.), The Conduct of Hostilities: Revisiting the
Law of Armed Conflict: 100 Years After the 1907 Hague Conventions and 30 Years After the 1977
Additional Protocols: Current Problems of International Humanitarian Law, Sanremo, 6-8 September
2007: Proceedings, Milano, Nagard, 2008, pp. 59-69.

Further reading:
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Network Attacks: Combatants or Civilians?”, in AALCO Journal of International Law, Vol. 3, No. 2,
2014, pp. 37-57.

l. Activities

e Outer Space/Applicability of IHL in Space

Il. Rights
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e United States, Ex Parte Quirin et al.

e Amnesty International, Breach of the Principle of Distinction

e United States, The Schlesinger Report

e United States, Status and Treatment of Detainees Held in Guantanamo Naval Base

lll. Punishable

Convention on the Safety of UN Personnel

United States, Ex Parte Quirin et al.

Nigeria, Pius Nwaoga v. The State

South Africa, S. v. Petane
e United States, Military Commissions

IV. Protection

¢ United States, United States v. William L. Calley, Jr.
e Colombia, Special Jurisdiction for Peace, Extrajudicial Executions in Casanare
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Suggested reading:

e BOOTHBY Bill, “And for such time as: the time dimension to direct participation in hostilities”, in New
Yok University Journal of International Law and Politics, Vol. 42, 2009, pp. 741-768.

Il. Rights
Suggested reading:

¢ ROGERS A.P.V, “Direct Participation in Hostilities: Some Personal Reflections”, in military law and
the law of war review, Vol. 48, 2009, pp. 143-163.

IV. Protection

Suggested reading:

e PRIMORATZ lgor, Civilian Immunity in War, Oxford, OUP, 2007, 263 pp.

V. Full complementarity

Is everyone who is not a combatant a civilian (or is there an intermediate category of “unlawful combatant”)?
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e in the conduct of hostilities?
e in enemy hands?

e ICRC, The Challenges of Contemporary Armed Conflicts [Part B.]

e ICRC, Interpretative Guidance on the Notion of Direct Participation in Hostilities

e ECHR, Korbely v. Hungary

e Israel, The Targeted Killings Case

e Israel, Detention of Unlawful Combatants [Part A., paras 11-17; Part B.]

e United States, Status and Treatment of Detainees Held in Guantanamo Naval Base
e United States, The Obama Administration’s Internment Standards

VI. The fundamental obligation of combatants to distinguish
themselves from the civilian population

P 1, Art. 44(3) [CIHL, Rule 106]

e France, Accession to Protocol | [Part B., para. 8]

e Malaysia, Osman v. Prosecutor

e Nigeria, Pius Nwaoga v. The State

e ICRC Appeals on the Near East [Part B.]

e Amnesty International, Breach of the Principle of Distinction

e United States, The Schlesinger Report

e Afghanistan, Code of Conduct for the Mujahideen [Art. 63]

e United States, Status and Treatment of Detainees Held in Guantanamo Naval Base
e ECHR, Khatsiyeva v. Russia [Paras 132-138]

e Syria, Syrian rebels treat captured Filipino soldiers as 'guests'

- SPECIFIC BIBLIOGRAPHY

Suggested reading:

e PFANNER Toni, “Military Uniforms and the Law of War”, in IRRC, No. 853, March 2004, pp. 93-130.

Further reading:

e FERRELL William H., “No Shirt, No Shoes, No Status: Uniforms, Distinction and Special Operations
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in International Armed Conflict”, in Military Law Review, Vol. 178, Winter 2003, pp. 94-140.

e GILADI Rotem, ““Undercover” Operations and IHL Advocacy in the Occupied Palestinian Territories”,
in Journal of Conflict and Security Law, Vol. 14, No. 3, 2009, pp. 393-439.

e WEST Allen B. “The Future of Warfare against Islamic Jihadism: Engaging and Defeating Nonstate,
Nonuniformed, Unlawful Enemy Combatants”, in Military Review, 2016, Vol. 96, No. 1, pp. 39-44.

VIl. Relativity of the distinction in modern conflicts

e ICRC, The Challenges of Contemporary Armed Conflicts [Part B.]

e ICRC, Interpretative Guidance on the Notion of Direct Participation in Hostilities
e ECHR, Korbely v. Hungary

e Amnesty International, Breach of the Principle of Distinction
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Suggested reading:

e DINSTEIN Yoram, “Distinction and Loss of Civilian Protection in International Armed Conflicts”,
IYHR, Vol. 38, 2008, pp. 1-16.

e GROSS Michael L., “Asymmetric War, Symmetrical Intentions: Killing Civilians in Modern Armed
Conflict”, in Global Crime, Vol. 10, No. 4, November 2009, pp. 320-336.

o PLAW Avery, “Upholding the Principle of Distinction in Counter-Terrorist Operations: a Dialogue”,
in Journal of Military Ethics, Vol. 9, No. 1, 2010, pp. 3-22.

e SCHMITT Michael N., “Targeting in Operational Law”, in GILL Terry D. and FLECK Dieter (ed.),

Handbook of the International Law of Military operations, 2"d Edition, 2015, Oxford university Press,
pp.269-306.

o WATKIN Kenneth, “Humans in the Cross-Hairs: Targeting, Assassination and Extra-Legal Killing in
Contemporary Armed Conflict”, in WIPPMAN David & EVANGELISTA Matthew (eds), New Wars,
New Laws? Applying the Laws of War in 21st Century Conflicts, New York, Transnational Publishers,
2005, pp. 137-179.

Further reading:

e BELT Stuart Walters, “Missiles over Kosovo: Emergence, Lex Lata, of a Customary Norm Requiring
the Use of Precision Munitions in Urban Areas”, in Naval Law Review, Vol. 47, 2000, pp. 115-175.

e BLANK Laurie & GUIORA Amos, “Teaching an Old Dog New Tricks: Operationalizing the Law of
Armed Conflict in New Warfare”, in Harvard National Security Journal, Vol. 1, 2010, 44 pp.

e BLUM Gabriella, The Dispensable Lives of Soldiers (arguing for a reinterpretation of the principle of
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distinction to add a notion of threat, and a least-harmful means approach), Journal of Legal Analysis,
vol.2 issue 1, Spring 2010, pp.115-170.

e CRAWFORD Emily, “The principle of distinction and remote warfare”, in JENS David Ohlin (ed.),
Research Handbook on Remote Warfare, Edward Elgar Publishing; 2017, pp.50-78.

e DAVID Eric, “Respect for the Principle of Distinction in the Kosovo War”, in YIHL, Vol. 3, 2000, pp.
81-107.

e KLEFFNER Jann K., “From “Belligerents” to “Fighters” and Civilians Directly Participating in
Hostilities: on the Principle of Distinction in Non-International Armed Conflicts One Hundred Years
After the Second Hague Peace Conference”, in Netherlands International Law Review, Vol. 54, No.
2, 2007, pp. 315-336.

e RUYS, Tom, “License to Kill? State-Sponsored Assassination under International Law”, Military Law
and Law of War Review, Vol. 44 (2005): 13-49.

e SASSOLI Marco, “When do Medical and Religious Personnel Lose what Protection”, in Collegium 44
(Autumn 2014), Proceedings of the Bruges Collogium, Vulnerabilities in Armed Conflicts: Selected
Issues, 17-18 October 2013, pp.50-57.

e SCHMITT Michael N., “The Impact of High and Low-Tech Warfare on the Principle of Distinction”, in
ARNOLD Roberta & HILDBRAND Pierre-Antoine (eds), International Humanitarian Law and the 21st
Century'’s Conflicts, Lausanne, Edis, 2005, pp. 169-189.

1. Guerrilla warfare

e United States, President Rejects Protocol |
e Case Study, Armed Conflicts in the former Yugoslavia [Para. 35]
e Sri Lanka, Naval War against Tamil Tigers
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Suggested reading:

e VEUTHEY Michel, Guérilla et droit humanitaire, Geneva, ICRC, 1983, 451 pp.

2. Wars of extermination

e UN, Resolutions and Conference on Respect for the Fourth Convention [Part G.11.2]
e Bosnia and Herzegovina, Constitution of Safe Areas in 1992-1993
e Case Study, Armed Conflicts in the Great Lakes Region [Parts I. A. and III.C.]


https://casebook.icrc.org/node/20789
https://casebook.icrc.org/node/20659#para_35
https://casebook.icrc.org/node/21043
https://casebook.icrc.org/node/20765#part_g_ii_2
https://casebook.icrc.org/node/20658
https://casebook.icrc.org/node/20653
https://casebook.icrc.org/node/20653#part_a
https://casebook.icrc.org/node/20653#part_iii_c

- SPECIFIC BIBLIOGRAPHY

Suggested reading:

e LAMP Nicolas, “Conceptions of War and Paradigms of Compliance: The ‘New War’ Challenge to
International Humanitarian Law”, in Journal of Conflict & Security Law, Vol. 16, No. 2, 2011 pp. 225-
262.

3. Situations where structures of authority have disintegrated

e Colombia, Response of armed groups to COVID-19

e ICRC, Disintegration of State Structures

e First Periodical Meeting, Chairman’s Report [Part 1.2]

e Case Study, Armed Conflicts in the Great Lakes Region [Part Ill.A. and Ill.C.]

e Case Study, Armed Conflicts in Sierra Leone, Liberia and Guinea [Parts 1 and 2]
e Mali, Conduct of Hostilities

e Somalia, the fate of Children in the conflict
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Suggested reading:

e THUERER Daniel, “The ‘Failed State’ and International Law”, in IRRC, No. 836, December 1999, pp.
731-761.

e THUERER Daniel, “Der Wegfall effektiver Staatsgewalt: Der ‘failed State™, Berichte der Deutschen
Gesellschatft fiir Vélkerrecht, Vol. 34, 1995, pp. 9-47.

Further reading:

e CAIN Kenneth L., “The Rape of Dinah: Human Rights, Civil War in Liberia, and Evil Triumphant”,
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e KONO Keiko, “The Legal Status of Taliban Detainees as Unlawful Combatants: International Armed
Conflict with a “Failed State™, in NIDS Security Report, 2008,pp. 35-44.

4. Conflicts aimed at overthrowing a regime or a government

5. Terrorism, the “war on terror”, and in particular the status of “unlawful combatants”

i.e. persons who belong to an armed group, but do not fulfil the (collective or individual) requirements for
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combatant status

[See also Fundamentals of IHL, IlI. 1. C. e) The global war on terror?]

e ICRC, The Challenges of Contemporary Armed Conflicts [Part B.]

e |Israel, The Targeted Killings Case [Paras 24-40]

e [srael, Detention of Unlawful Combatants

e United States, Status and Treatment of Detainees Held in Guantanamo Naval Base
e United States, Military Commissions

e United States, Use of Armed Drones for Extraterritorial Targeted Killings
e General Assembly, The use of drones in counter-terrorism operations

e U.S., Lethal Operations against Al-Qa’ida Leaders

e United States of America, The Death of Osama bin Laden

e USA, Guantanamo, End of "Active Hostilities" in Afghanistan

e Somalia, The Death of Bilal Al-Sudani
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6. “Civilianization” of armed conflicts

a. growing involvement of private military and security companies

Introductory text

A growing number of States (and sometimes international organizations, NGOs or businesses) use private
military and security companies (PMSCs) for a wide variety of tasks traditionally performed by soldiers in the
fields of logistics, security, intelligence gathering and protection of persons, objects and transports. In some
recent conflicts, some belligerent States have not only hired them for activities concerning the use of force
within and between them, but some have even employed more PMSC contractors than members of their
regular armed forces.

The international legal obligations of contracting States, territorial States, home States, all other States and
PMSCs and their personnel have been restated (together with recommendations of best practices) in a
document accepted by most of the States concerned, the Montreux Document. [5] Contracting States remain
bound by IHL even if they contract out certain activities to PMSCs. In many cases, the conduct of PMSCs
can be attributed to the contracting State by virtue of the general rules on State responsibility, or the State
has at least a due diligence obligation in this respect and must ensure that the PMSCs it contracts act in
accordance with IHL. Beyond the few cases of activities IHL rules specifically assign to State agents, [6] it
may be argued that IHL implicitly prohibits States from outsourcing direct participation in hostilities to persons
who are not combatants. Furthermore, since the phenomenon of PMSCs goes beyond the traditional notions
of the Westphalian State system, and because many of them do not work for States and armed groups, it is
equally important to apply IHL directly to PMSCs. Doing so contributes to the effective implementation and
enforcement of IHL and creates a sense of ownership among their staff. If this is uncontroversial when a
PMSC constitutes an armed group that is a party to a NIAC, there may be other controversial situations that
raise the general problem of what constitutes international legal personality and whether companies possess
it. But beyond that, a PMSC may nonetheless become an addressee of IHL rules through self-regulation,
either in codes of conduct or by the provisions of its contract with its client (common Article 1 may even
oblige a State hiring a PMSC to include in the contract a clause requiring respect for IHL). In respect of self-
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regulation, it exists an International Code of Conduct for Private Security Providers (ICoC). This code is the
only text that specifically enumerates obligations of PMSCs. The ICoC has created an association (the
International Code of Conduct Association — ICoCA) which is a multi-stakeholder mechanism that aims at
promoting, governing and overseeing the implementation of the ICoC. To go beyond soft law, a process is
also ongoing within the UN Human Rights Council which established in 2017 an open-ended
intergovernmental working group tasked to elaborate an international regulatory framework - the nature of
which has yet to be defined — “to protect human rights and ensure accountability for violations and abuses
relating to the activities of [PMSCs]". [7]

PMSC staff normally do not fall under the very restrictive definition of mercenaries in IHL. [8] Most of them
are not de jure or de facto incorporated into the armed forces of a party and are therefore not combatants but
civilians. As such, their conduct linked to an armed conflict is governed at least by the rules

of IHL criminalizing certain types of conduct. The main problem is that they often benefit from de facto or de
jure immunity in the country where they work and that criminal jurisdiction over them in third countries is not
as clearly regulated as for members of armed forces and often not backed up by an efficient law enforcement

system.

As civilians, PMSC staff may not directly participate in hostilities. PMSCs and major contracting States often
stress that PMSCs have only defensive functions. The performance of such functions may nevertheless
constitute direct participation in hostilities. This is undisputed if they defend combatants or military objectives
against the adverse party. On the other extreme, it is uncontroversial that the defence of military targets
against common criminals or the defence of civilians and civilian objects against unlawful attacks does not
constitute direct participation in hostilities. The most critical, difficult and frequent situation is when PMSC
staff guard objects, transports or persons. If those objects, transports or persons are not protected against
attacks under IHL , that is if they are combatants, civilians directly participating in hostilities or military
objectives, guarding or defending them against attacks constitutes direct participation in hostilities and not an
act falling under the legal regime of criminal law defence of others. In our view, in a case like this one,
guarding or defending them always amounts to a direct participation in hostilities when the attacker is a
person belonging to a party to the conflict, and this even if the attaker does not benefit from (or has lost)
combatant status. In other words, the unlawful status of the attacker does not give rise to self-defence. If the
person guarded by PMSC staff — and under the domestic legislation of some countries even in the case of an
object —is civilian, criminal law self-defence may justify the use of force, even against combatants. The
analysis is complicated by the absence of an international law standard of self-defence and defence of others
and by doubts whether the criminal law defence of self-defence which avoids conviction may be used ex ante
as a legal basis for an entire business activity. It must in addition be stressed that self-defence may only be
exercised against attacks, not against arrests or the seizure of objects. Indeed the criteria determining when
a civilian may be arrested or objects may be requisitioned are too complicated under IHL to enable PMSC
staff to determine when they have been met. In our view, self-defence, as an exception to the classification of

certain conduct as direct participation in hostilities, must be construed very narrowly. In addition, PMSC staff
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providing security for an object will often not be able to know whether that object constitutes a military
objective (which excludes self-defence, because the attack would be lawful and self-defence is only
admissible against unlawful attacks) and whether the attackers do not belong to a party (which would not
classify resistance against such attackers as direct participation in hostilities, even when the object attacked
is a military objective). At the same time, it is difficult for the enemy to distinguish between combatants,
PMSC staff who directly participate in hostilities and PMSC staff who do not directly participate in hostilities.
To maintain a clear distinction between civilians and combatants and to ensure that PMSC staff do not lose
their protection as civilians, they should therefore not be put in ambiguous situations. In sum, both self-
defence and defence of others are lawful for PMSC staff, and neither makes them legitimate targets of
attacks. Direct participation in hostilities, in contrast, makes the staff of PMSCs targetable, and it is also
arguably unlawful for States to delegate such participation to PMSCs. Indeed, while IHL does not prohibit
civilians from directly participating in hostilities, if a State wants to respect the principle of distinction in good

faith, it may not entrust civilians with conduct that constitutes direct participation in hostilities.

e The Issue of Mercenaries [Part D.]

e Montreux Document on Private Military and Security Companies

e ICRC, The Challenges of Contemporary Armed Conflicts [Part B.]

e United States, Use of Armed Drones for Extraterritorial Targeted Killings

e ICRC, International humanitarian law and the challenges of contemporary armed conflicts in 2011

e Private Military Security Companies

e ICRC, International humanitarian law and the challenges of contemporary armed conflicts in 2015
[paras 303-310]

e USA, Al-Shimari v. CACI Premier Technology, Inc.
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b. the increasing number of civilians (i.e. persons who are not combatants) directly and indirectly

participating in hostilities

(See infra Conduct of Hostilities 1. The protection of the civilian population against the effects of hostilities, 7.

Loss of protection: The concept of direct participation in hostilities and its consequences)
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hostilities, 7. Loss of protection: The concept of direct participation in hostilities and its consequences

e [4] See ICRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities

e [5] Montreux Document on Pertinent International Legal Obligations and Good Practices of States
related to Operations of Private Military and Security Companies During Armed Conflict [See
Montreux Document on Private Military and Security Companies]

e [6] See e.g. GC Il Art. 39, on who may exercise the power of responsible officer of a POW camp
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e [8] See P I, Art. 47, and infra
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