Published on How does law protect in war? - Online casebook (https://casebook.icrc.org)
Home > Internment

Internment is a specific kind of deprivation of liberty. In situations of armed conflict, it
refers to the deprivation of liberty initiated or ordered by the executive branch – not the
judiciary – without criminal charges being brought against the internee [1]. Internment is an
exceptional, non-punitive measure of control that may be ordered for security reasons.
In IAC [2]s, IHL permits the internment of prisoners of war (POWs) [3] and, under certain
conditions, of civilians [4]. While combatants may be subject to internment on account of
their membership in the armed forces of the enemy, the internment of civilians must be
undertaken on an individual basis. As the lex specialis [5] crafted specifically for situations
of armed conflict, IHL applicable in IACs contains, in most instances, more precise rules,
which are more adapted to the situation, as compared to the pertinent rules of human rights
law.
IHL of NIACs [6] is not explicit about the grounds or procedure for internment, although
detention [7] is explicitly mentioned as one of the “causes” that will give rise to the
application of the protections of Common Article 3. These protections are meant to apply to
any form of detention related to the armed conflict, and will therefore also apply to
detention for serious security reasons, i.e. internment.
Additional Protocol II to the Geneva Conventions, adopted in 1977 - most provisions of
which are widely considered to also reflect customary IHL - likewise governs deprivation

of liberty in NIAC. Article 4(1) of the Protocol lists fundamental guarantees for all persons
who do not or have ceased to take a direct part in hostilities “whether or not their liberty
has been restricted”. Article 5 is entitled: “Persons whose liberty has been restricted”, and
specifies that its provisions (additional to those of Article 4), apply whether persons are
“interned or detained” in relation to the armed conflict. The relationship between IHL and
human rights law concerning internment in NIACs, in particular its admissibility and
procedural guarantees is more controversial than for IACs.
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