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Both international human rights law and international humanitarian law specify that all
persons accused [1] and/or brought to trial must benefit from a series of procedural
safeguards and fundamental guarantees designed to ensure that they receive a fair trial and
are protected from being unlawfully or arbitrarily deprived of their liberty.
Examples of judicial guarantees and safeguards include the principle of nullum crimen,
nulla poena sine lege (prohibiting punishment that was not set out in legislation at the time
a crime was committed), the requirement that trials be conducted by independent, impartial
and regularly constituted tribunals, the presumption of innocence, the right of the accused
to be informed of the nature and cause of the offence against him/her, the right to an appeal
, and the right of the accused to be present at their trial.

[2]

Currently, IHL treaty law and State practice establish that in both international and noninternational armed conflicts no one may be convicted [3] or sentenced, except pursuant to a
fair trial affording all essential judicial guarantees. IHL treaties foresee detailed judicial
guarantees for prisoners of war and for protected civilians in occupied territories. Persons
accused of serious violations of any of the four Geneva Conventions or of Additional
Protocol I are entitled to benefit from the minimum legal safeguards laid down in those
treaties. Article 75 of Additional Protocol I contains a list of guarantees afforded to persons
under these treaties and to persons accused of war crimes. These guarantees are minimal
requirements that do not in any way prevent more favourable treatment from being granted

in accordance with other provisions of the Geneva Conventions and Additional Protocol I.
International humanitarian law applicable to non-international armed conflicts (Art. 3
common to the Geneva Conventions) prohibits the passing of sentences and executions in
violation of “judicial guarantees which are recognized as indispensable” and, more
specifically, sentencing or executions without previous judgement pronounced by a
regularly constituted court [4]. Additional Protocol II of 1977 stipulates, concerning offences
committed in connection with a non- international armed conflict, that no sentence may be
passed and no penalty executed in the absence of a conviction previously pronounced by a
court offering the essential guarantees of independence and impartiality. In addition, it
spells out the procedural safeguards that must be respected (Art. 6).
See Accused [1]; Appeals [2]; Detainees [5]; Detention [6]; Internment [7]; Indicted or convicted
persons [8]; War crimes [9];
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Chapter 8, IV. 5. c) bb) – detailed judicial guarantees [10]
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Chapter 12, IV. 2. c) judicial guarantees [13]

Chapter 12, IV. 3. a) bb) judicial guarantees [14]

Chapter 13, X. 4. c) judicial guarantees for all those accused of war crimes [15]

Chapter 14, I. 1. b) bb) no derogations from the “hard core” – but controversy
whether and to what extent judicial guarantees belong to the “hard core” [16]
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LEGAL SOURCE
BY PERSON OR SITUATION

POWs

GCIII, 84 [18]-88 [19] and 102 [20]-107 [21]

PI, 44/4 [22]

CIHL, 100 [23]-102 [24]

civil internees and protected persons

GCIV, 71 [25]-78 [26], 123/2 [27] and 126 [28]

CIHL, 100 [23]-102 [24]

minimum judicial guarantees for persons who do not benefit from more
favourable treatment

PI, 45/3 [29] and 75/3-4 [30]

CIHL, 100 [23]-102 [24]

persons suspected of activities hostile to the security of the State

GCIV, 5/3 [31]

charges of grave breaches

GCI, 49/4 [32] (see ICRC updated Commentary [33])

GCII, 50/4 [34] (see ICRC updated Commentary [35])

GCIII, 129/4 [36]

GCIV, 146/4 [37]

PI, 85/1 [38]

in NIAC

common 3/1 [39] (see ICRC updated Commentary [40])

PII, 6 [41]

CIHL, 100 [23]-102 [24]

DETAILS OF GUARANTEES

impartial tribunal

PI, 75/4 [30]

PII, 6/2 [41]

notification of charges and particulars

GCIII, 105/4 [42]

GCIV, 71/2 [25]

PI, 75/3 [30] and 75/4a [30]

PII, 6/2(a) [41]

presumption of innocence

PI, 75/4(d) [30]

PII, 6/2(d) [41]

principle of individual criminal responsibility

HR, 50 [43]

PI, 75/4(b) [30]

PII, 6/2(b) [41]

CIHL, 102 [24]

principle of non bis in idem

GCIII, 86 [44]

GCIV, 117/3 [45]

PI, 75/4(h) [30]

principle of non retroactivity

GCIII, 99 [46]

GCIV, 65 [47] and 67 [48]

PI, 75/4(c) [30]

PII, 6/2(c) [41]

CIHL, 101 [49]

right of appeal and notice of post trial remedies

GCIII, 106 [50]

GCIV, 73 [51]

PI, 75/4(j) [30]

PII, 6/3 [41]

right of defence

GCIII, 96 [52] and 105 [42]

GCIV, 72 [53], 123 [27] and 126 [28]

PI, 75/4 [30]

right to interpreter

GCIII, 96/4 [52] and 105/1 [42]

GCIV, 123/1 [27]

TYPE OF COURT

competent court for trial of POWs

GCIII, 102 [20]

trial of protected persons by non-political military court in occupied
territory

GCIV, 66 [54]

DOCUMENT
United States, Closure of Guantanamo Detention Facilities [55]

CASES
The International Criminal Court [56] (Part A., Arts 20, 22-25 [57], and 30-32 [58])

Chile, Prosecution of Osvaldo Romo Mena [59]

United States, The Schlesinger Report [60]

Iraq, Occupation and Peacebuilding (Part B. 1) [61]

Iraq, The Trial of Saddam Hussein [62]

UN, Statute of the ICTY (Part C., Art. 21) [63]

Case Study, Armed Conflicts in the Great Lakes Region (Part I. F.) [64]

Switzerland, X. v. Federal Office of Police [65]

United States, President’s Military Order [66]

United States, Hamdan v. Rumsfeld [67]

United States, Military Commissions [68]

United States, Habeas Corpus for Guantanamo Detainees [69]

Mali, Conduct of Hostilities [70]

Syria, Code of Conduct of the Free Syrian Army [71]

Libya, Report of the Office of the UN High Commissioner for Human Rights
(2014/15) [72]

Sweden/Syria, Can Armed Groups Issue Judgments? [73]

United Kingdom, The Case of Serdar Mohammed (Court of Appeal and
Supreme Court Judgments) [74]

USA, Jawad v. Gates [75]

Central African Republic, Report of the UN Independent Expert, July 2016 [76]

Syria, Report by UN Commission of Inquiry (March 2017) [77]

UN/Colombia, Human Rights Committee Clarifications and Concluding
Observations (2016) [78]

Eastern Ukraine, OHCHR Report on the Situation: November 2016 - February
2017 [79]

United States of America, Military Commissions Trial Judiciary, Guantanamo
Bay, Cuba: United States of America v. Khalid Shaikh Mohammad et al. [80]

Eastern Ukraine: Detention And Death Sentences By Armed Groups [81]

ECCC, Detention Sites in Cambodia

[82]
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