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[See also United States, Status and Treatment of Detainees Held in Guantdnamo Naval Base]

[Source: United States District Court of Colombia, “Respondents’ Memorandum regarding the
Government’s Detention Authority Relative to Detainees Held at Guantanamo Bay”, in re: Guantanamo
Bay Detainee Litigation, 13 March 2009; available on http://www.usdoj.gov/opa/documents/memo-re-
det-auth.pdf]

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

IN RE: GUANTANAMO BAY DETAINEE LITIGATION

RESPONDENTS’ MEMORANDUM REGARDING THE GOVERNMENT’S DETENTION AUTHORITY
RELATIVE TO DETAINEES HELD AT GUANTANAMO BAY

INTRODUCTION

Through this submission, the Government is refining its position with respect to its authority to detain those
persons who are now being held at Guantanamo Bay. The United States bases its detention authority as to
such persons on the Authorization for the Use of Military Force (“AUMF”), [...]. The detention authority

conferred by the AUMF is necessarily informed by principles of the laws of war. [...]

The laws of war have evolved primarily in the context of international armed conflicts between the armed
forces of nation states. This body of law, however, is less well-codified with respect to our current, novel type
of armed conflict against armed groups such as al-Qaida and the Taliban. Principles derived from law-of-war
rules governing international armed conflicts, therefore, must inform the interpretation of the detention
authority Congress has authorized for the current armed conflict. Accordingly, under the AUMF, the President
has authority to detain persons who he determines planned, authorized, committed, or aided the terrorist
attacks that occurred on September 11, 2001, and persons who harbored those responsible for the
September 11 attacks. The President also has the authority under the AUMF to detain in this armed conflict
those persons whose relationship to al-Qaida or the Taliban would, in appropriately analogous circumstances
in a traditional international armed conflict, render them detainable.

Thus, these habeas petitions should be adjudicated under the following definitional framework:

The President has the authority to detain persons that the President determines planned, authorized,
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committed, or aided the terrorist attacks that occurred on September 11, 2001, and persons who harbored
those responsible for those attacks. The President also has the authority to detain persons who were part of,
or substantially supported, Taliban or al-Qaida forces or associated forces that are engaged in hostilities
against the United States or its coalition partners, including any person who has committed a belligerent act,
or has directly supported hostilities, in aid of such enemy armed forces.

There are cases where application of the terms of the AUMF and analogous principles from the law of war
will be straightforward. It is neither possible nor advisable, however, to attempt to identify, in the abstract, the
precise nature and degree of “substantial support,” or the precise characteristics of “associated forces,” that
are or would be sufficient to bring persons and organizations within the foregoing framework.Although the
concept of “substantial support,” for example, does not justify the detention at Guantanamo Bay of those who
provide unwitting or insignificant support to the organizations identified in the AUMF, and the Government is
not asserting that it can detain anyone at Guantanamo on such grounds, the particular facts and
circumstances justifying detention will vary from case to case, and may require the identification and analysis
of various analogues from traditional international armed conflicts. Accordingly, the contours of the
“substantial support” and “associated forces” bases of detention will need to be further developed in their

application to concrete facts in individual cases.

This position is limited to the authority upon which the Government is relying to detain the persons now being
held at Guantanamo Bay. It is not, at this point, meant to define the contours of authority for military
operations generally, or detention in other contexts. A forward-looking multi-agency effort is underway to
develop a comprehensive detention policy with respect to individuals captured in connection with armed

conflicts and counterterrorism operations, and the views of the Executive Branch may evolve as a result. [...]

DISCUSSION

In response to the attacks of September 11, 2001, Congress authorized the President “to use all necessary
and appropriate force against those nations, organizations, or persons he determines planned, authorized,
committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such
organizations or persons, in order to prevent any future acts of international terrorism against the United
States by such nations, organizations or persons.” [...] The September 11 attacks were carried out by al-
Qaida, which was harbored by the Taliban regime in Afghanistan. In October 2001, under the authority of the
AUMF, the United States launched Operation Enduring Freedom to remove the Taliban regime from power
and to suppress al-Qaida. The United States and its coalition partners continue to fight resurgent Taliban and
al-Qaida forces in this armed conflict. Below, we set out the Government’s position regarding the detention
authority provided by the AUMF as it applies to those captured during that armed conflict and held at
Guantanamo Bay.

I. THE AUMF GIVES THE EXECUTIVE POWER TO DETAIN CONSISTENT WITH THE LAW OF ARMED
CONFLICT.

The United States can lawfully detain persons currently being held at Guantanamo Bay who were “part of,” or



who provided “substantial support” to, al-Qaida or Taliban forces and “associated forces.” This authority is
derived from the AUMF, which empowers the President to use all necessary and appropriate force to

prosecute the war, in light of law-of-war principles that inform the understanding of what is “necessary and
appropriate.” Longstanding law-of-war principles recognize that the capture and detention of enemy forces

“are ‘important incident[s] of war.” [...]

The AUMF authorizes use of military force against those “nations, organizations, or persons [the President]
determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11,
2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism
against the United States by such nations, organizations or persons.” [...] By explicitly authorizing the use of
military force against “nations, organizations, or persons” that were involved in any way in the September 11
attacks (or that harbored those who were), the statute indisputably reaches al-Qaida and the Taliban. Indeed,
the statute’s principal purpose is to eliminate the threat posed by these entities.

Under international law, nations lawfully can use military force in an armed conflict against irregular terrorist

groups such as al-Qaida. [...]

[Clonsistent with U.S. historical practice, and international law, the AUMF authorizes the use of necessary
and appropriate military force against members of an opposing armed force, whether that armed force is the
force of a state or the irregular forces of an armed group like al-Qaida. Because the use of force includes the
power of detention, [...] the United States has the authority to detain those who were part of al-Qaida and
Taliban forces. Indeed, long-standing U.S. jurisprudence, as well as law-of-war principles, recognize that
members of enemy forces can be detained even if “they have not actually committed or attempted to commit
any act of depredation or entered the theatre or zone of active military operations.” [...] [S]ee also Geneva
Convention (lll) Relative to the Treatment of Prisoners of War of Aug. 12, 1949, art. 4 [...] (contemplating
detention of members of state armed forces and militias without making a distinction as to whether they have
engaged in combat). Accordingly, under the AUMF as informed by law-of-war principles, it is enough that an
individual was part of al-Qaida or Taliban forces, the principal organizations that fall within the AUMF’s

authorization of force.

Moreover, because the armed groups that the President is authorized to detain under the AUMF neither
abide by the laws of war nor issue membership cards or uniforms, any determination of whether an individual
is part of these forces may depend on a formal or functional analysis of the individual’s role. Evidence
relevant to a determination that an individual joined with or became part of al-Qaida or Taliban forces might
range from formal membership, such as through an oath of loyalty, to more functional evidence, such as
training with al-Qaida (as reflected in some cases by staying at al-Qaida or Taliban safehouses that are
regularly used to house militant recruits) or taking positions with enemy forces. In each case, given the
nature of the irregular forces, and the practice of their participants or members to try to conceal their

affiliations, judgments about the detainability of a particular individual will necessarily turn on the totality of



the circumstances.

Nor does the AUMF limit the “organizations” it covers to just al-Qaida or the Taliban.In Afghanistan, many
different private armed groups trained and fought alongside al-Qaida and the Taliban. In order “to prevent
any future acts of international terrorism against the United States,” [...], the United States has authority to
detain individuals who, in analogous circumstances in a traditional international armed conflict between the
armed forces of opposing governments, would be detainable under principles of co-belligerency.

Finally, the AUMF is not limited to persons captured on the battlefields of Afghanistan.Such a limitation
“would contradict Congress’s clear intention, and unduly hinder both the President’s ability to protect our
country from future acts of terrorism and his ability to gather vital intelligence regarding the capability,
operations, and intentions of this elusive and cunning adversary.” [...] Under a functional analysis, individuals
who provide substantial support to al-Qaida forces in other parts of the world may properly be deemed part of
al-Qaida itself. Such activities may also constitute the type of substantial support that, in analogous

circumstances in a traditional international armed conflict, is sufficient to justify detention. [...]

Accordingly, the AUMF as informed by law-of-war principles supports the detention authority that the United
States is asserting with respect to the Guantanamo detainees.

Il. READ IN LIGHT OF THE LAWS OF WAR, THE AUMF AUTHORIZES THE NATION TO USE ALL
NECESSARY AND APPROPRIATE MILITARY FORCE TO DEFEND ITSELF AGAINST THE IRREGULAR
FORCES OF AL-QAIDA AND THE TALIBAN.

Petitioners have sought to restrict the United States’ authority to detain armed groups by urging that all such
forces must be treated as civilians, and that, as a consequence, the United States can detain only those
“directly participating in hostilities.” The argument should be rejected. Law-of-war principles do not limit the
United States’ detention authority to this limited category of individuals. A contrary conclusion would
improperly reward an enemy that violates the laws of war by operating as a loose network and camouflaging

its forces as civilians.

It is well settled that individuals who are part of private armed groups are not immune from military detention
simply because they fall outside the scope of Article 4 of the Third Geneva Convention, which defines
categories of persons entitled to prisoner-of-war status and treatment in an international armed conflict. [...]
Article 4 does not purport to define all detainable persons in armed conflict. Rather, it defines certain
categories of persons entitled to prisoner-of-war treatment. [...] As explained below, other principles of the
law of war make clear that individuals falling outside Article 4 may be detainable in armed conflict. Otherwise,
the United States could not militarily detain enemy forces except in limited circumstances, contrary to the
plain language of the AUMF and the law-of-war principle of military necessity.

For example, Common Article 3 of the Geneva Conventions provides standards for the treatment of, among
others, those persons who are part of armed forces in non-international armed conflict and have been



rendered hors de combat by detention. [...] Those provisions pre-suppose that states engaged in such
conflicts can detain those who are part of armed groups. Likewise, Additional Protocol Il to the Geneva
Conventions expressly applies to “dissident armed forces” and “other organized armed groups” participating

in certain non-international armed conflicts, distinguishing those forces from the civilian population. [...]

Moreover, the Commentary to Additional Protocol Il draws a clear distinction between individuals who belong
to armed forces or armed groups (who may be attacked and, a fortiori, captured at any time) and civilians
(who are immune from direct attack except when directly participating in hostilities). That Commentary
provides that

“[tlhose who belong to armed forces or armed groups may be attacked at any time.” [...]JAccordingly, neither
the Geneva Conventions nor the Additional Protocols suggest that the “necessary and appropriate” force
authorized under the AUMF is limited to al-Qaida leadership or individuals captured directly participating in

hostilities, as some petitioners have suggested.

Finally, for these reasons, it is of no moment that someone who was part of an enemy armed group when
war commenced may have tried to flee the battle or conceal himself as a civilian in places like Pakistan.
Attempting to hide amongst civilians endangers the civilians and violates the law of war. Cf. ICRC,
Commentary on the Additional Protocols of 8 June 1977 [...] (“Further it may be noted that members of
armed forces feigning civilian non-combatant status are guilty of perfidy.”). Such conduct cannot be used as
a weapon to avoid detention. A different rule would ignore the United States’ experience in this conflict, in
which Taliban and al-Qaida forces have melted into the civilian population and then regrouped to relaunch

vicious attacks against U.S. forces, the Afghan government, and the civilian population.

lll. THE GOVERNMENT IS CONTINUING TO DEVELOP A COMPREHENSIVE DETENTION POLICY.

Through this filing, the Government has met the Court’s March 13, 2009 deadline to offer a refinement of its
position concerning its authority to detain petitioners. The Court should be aware, however, that the
Executive Branch has, at the President’s direction, undertaken several forward-looking initiatives that may
result in further refinements. Although the Government recognizes that litigation will proceed in light of
today’s submission, it nevertheless commits to apprising the Court of any relevant results of this ongoing

process.

[..]

CONCLUSION

For the foregoing reasons, the Government’s new explication of who may be detained in this armed conflict is
consistent with the AUMF and the laws of war that inform the scope of “necessary and appropriate” force the

AUMF authorizes the President to use. If the judges of the Court desire oral argument relating to the scope of
the Government’s detention authority in these cases, the Government urges the Court to consider conducting
a single argument in a consolidated manner before the Court and that the Court endeavor, to the extent

possible, to reach a common ruling regarding the framewaork to apply to these cases.



Dated: March 13, 2009

[..

]

Discussion

In what respect does the position reflected in the Memorandum of 13 March 2009 differ from the
position of the Bush administration? Does the Obama administration still consider that the “global war
on terror” is an armed conflict”? Does it still consider members of al-Qaeda “combatants”?What has
changed in substance? [See also United States, Status and Treatment of Detainees Held in
Guantanamo Naval Base]

Does the Memorandum classify the conflict in which the Guantanamo detainees have been arrested?
Does it classify the detainees under IHL?

Does the Memorandum consider that anyone who does not have combatant status is a civilian?

May anyone who belongs to an enemy armed group be attacked in a non-international armed conflict?
May any such person be detained under IHL?

May anyone against whom force may be used also be detained? Without trial? Without habeas corpus?
Under IHL? Under human rights law?

May force be used in international armed conflicts only against persons directly participating in the
hostilities? In non-international armed conflicts? May only such persons be detained? May only such
persons be detained without trial? [See ICRC, Interpretive Guidance on the Notion of Direct
Participation in Hostilities]

How does and how should the United States determine who may be detained in the conflict against the
Taliban and al-Qaeda?

Does the IHL of international armed conflicts make a distinction, as far as the admissibility of detention
is concerned, between enemy combatants arrested on the territory of one of the parties to the conflict
and those arrested elsewhere in the world? Does the IHL of non-international armed conflicts make
such a distinction?

Does the Memorandum state or imply that those the president is authorized to detain do not have to be
tried? That they have no right to a fair trial?
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